
REFERRING A CASE 

By  T i mo t h y  R .  T i t o l o ,  At t o rn e y 

1. An experienced  t raveler,  you purchase a  tra in ticket  from Fairbanks,  Alaska to 
Anchorage.  In terms of  tak ing tra ins and purchasing ti ckets,  you have both “been 
there” and “done that.”   As you board the t ra in for the multi  hour ride which 
includes a  meal  you discover that you and your travel  companion are s i t ting on a 
bench made for one hunched over a  nar row table and across from another traveler 
and her companion.  Cramped quar ters  were not what you were expecting. 

About quar ter way into the journey, you learn that the t rack diver ts  s ince repairs 
are underway due to a  tra in that crashed last week.  You were not told of  this 
when you purchased the  ticket.  Now the journey wi l l  proceed  to another  stop 
where you wi l l  switch from tra in  to bus for the remainder of  the  t rip.   The  t rip 
wi l l now take an addi tional  8  hours. 

Most of  us,  lawyers that we are,  would l ikely seek some remuneration for the 
inconvenience  of  not  being told a  s ignif icant deta i l  about  the benefi t we were 
getting by purchasing the tra in ticket.   (Some would ask even i f  they l iked 
travel ing by  bus in  scenic Alaska anyway !)   You surely  did not  get what you 
bargained for. 

2 . You buy a  used last year model  car from a dea ler.   It l ooks good.  You test 
drive i t on the highway from one exi t to another.   It d rives wel l .   You have been 
driv ing for 30 years and decide to purchase the car. 

A week later,  you take the fami ly to Utah and  get out on the highway cruis ing at 
60 mph.   Af ter  driv ing 40 minutes,  the  car l oses power s teering when i t sta l l s. 
You maneuver to the s ide of  the  road safely  but very  concerned.  You turn the 
key, s tar t  i t up again,  and s lowly accelerate to  55 mph.  Af ter  30 minutes,  the ca r 
sta l l s  again.   By now, you are concerned for your fami ly’s  safety and getting your 
money back from the dealer and returning the  car.   The buyer did not get what he 
bargained for. 

3 . An attorney refers a  case to you because: 

a . She recognizes the area i s  outs ide her experience and wants the 
cl ient to have the bes t representation possible, 

b. He is  in over his  head and acknowledges he needs help. 

c. He can not f inance an expensive tria l , 

The attorney refers the case when: 

a . She ini tia l ly consul ts  wi th the cl ient and immediately recognizes 
another attorney with experience in that area better ser ves the cl ient . 

b. She wai ts  unti l  the  2 year  statute wi l l  run and wants someone else to 
f i le,
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c. The tria l  i s  a  month away. 

Each of  these scenarios represents a  variety of  ways a  case can be “referred.” 
The problems of the matter,  especia l ly when another lawyer handles i t for 2  or 
more years,  stay hidden in the f i le’s  deta i l s.   No one can know those deta i l s  after a 
telephone conversation.   So, as  in  the ticket purchaser and the  car buyer not 
getting what they “bargained” for,  so too a re attorneys who accept case refer ra ls 
bl indly. 

When a lawyer asks me to evaluate a case,  I a lways advise them if  I can do i t .   If 
there i s  time to review the f i le,  I ask them to del iver i t to me.  I request an ini tia l 
meeting with the cl ient.   If  I can help the cl ient and take over  the case,  I enter 
into an ini tia l  fee ag reement with the referring attorney.  “Ini tia l”  because once I 
take over representation, deta i l s  not g iven to me previously may star t to unravel . 

Once whi le i roning out the refer ra l  deta i l s  I discovered the cl ient had f i led 
bankruptcy and  the referring attorney  had  not appl ied as specia l  counsel . 
Effectively there had been no representa tion of  the  t rustee for over a  yea r! 
Another time, with a  t ria l  pending, the oppos ing lawyer advised of  the  refer ring 
lawyer’s  “verbal” stipulations to bifurcate  l iabi l i ty and damages where  the 
pla inti ff ’s  craniotomy photos would have  been excluded f rom the  l iabi l i ty por tion 
of  the case!   (A decis ion I would never make) 

The best time to refer a  case that i s  outs ide  an attorney’s  area of  exper tise or 
interest (outs ide of  the money interes t) i s  as  close to the beginning as possible. 
It i s  best for the cl ient.   And the cl ient’s  interest i s  primar y.  It i s  not wise to hold 
a  case unti l  the s tatute  of  l imita tions  or unti l  the  t ria l  s ince much evidence can be 
permanently ta inted or  lost .   Witnesses  are  ha rder  to f ind , exper ts  may be harder 
to get involved, and so on. 

If  revis ing the refer ra l  fee ag reement wi l l  g et the cl ient the absolute best resul t 
and representa tion then that takes precedence.  The “tradi tions” of  old need 
updating as much as going to the local  countr y doctor for hear t surgery no longer 
cuts i t . 

Timothy  R. Ti tolo i s  a  tria l  attorney who exclusively represents persons with mi ld 
to severe bra in injury, spinal  injury and other  catastrophic injury and death.  He 
sponsored a three day seminar  on bra in injury in Las Vegas in 2002 and frequently 
presents at bra in injur y conferences around the country for at torneys and heal th 
providers.   His web s i te i s www.t i to l ol awof f i ce .com . 
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